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Plaintiff, The SCO Group, Inc. (“SCQO”), respectfully submits thiemorandum in
opposition to Novell's Motion for Partial Summary Judgment on SCRON-Compete Claim in
its Second Claim for Breach of Contract and Fifth Claim for Unfain@etition.

PRELIMINARY STATEMENT

Novell's motion ignores key contractual language, the holdingb@¥ery cases it cites,
and the testimony of its own representatives who negotiated aneldstga Asset Purchase
Agreement (“APA”) and Technology License Agreement (“TLA') dlovell’s behalf. For
example, although Novell devotes more than ten pages to provingthsputed fact that a
change in the control of Santa Cruz occurred in 2001, Novell makbsa passing footnote
mention of the key fact — there was a two year limit the change of control restriction on which
Novell relies. The 2001 change occurred well outside the two-yeaod. Novell also fails to
mention that the provision at issue only applies if control passesdon@any on a specific list,
and that SCO is not on that list.

While the plain contractual language is so compelling that each of Ne@tjluments
can and should be rejected as a matter of law, the extrinsic evidengensmre conclusive,
particularly the testimony of (1) Novell's own former Chairman of Beard, who signed the
APA on Novell's behalf, (2) the person who was Novell's chief negjor of the APA and the
TLA, and (3) the person who signed the TLA on Novell’s behalf. Ateth of these individuals
have testified unequivocally that Novell's proposed interpretatiithe APA and TLA is
contrary to the intent of the contracting parties. Chairman Frardgntandidly admitted that
Novell breached the TLA by acquiring SUSE Linux (with $50 million BM funding) and

distributing SUSE Linux:



Q. (By Mr. Singer) With respect to the noncompete provision
which you were asked about, and | think the question was stated in
terms of Novell not going into the UNIX business, so | want to
make clear in your understanding in distributing Linux, is Novell

or its subsidiaries going into the UNIX business in violation of
those divisions [sic]?

MR. JACOBS: Objection, calls for a legal conclusion.

A. I'mnot a lawyer, but yes.

(Declaration of Mark F. James (5/18/07 James Decl.) Ex. 7 at 1597-58

STATEMENT OF FACTS

Promise Not to Use Such Technology in Competition With SCO

1. Novell, Inc. and SCO were parties to an Asset Purchase Agreaemtered into
as of September 19, 1995. (5/18/07 James Decl. Ex. 1.)

2. Prior to entering into the APA, Novell was engaged in the UNIX and Ufaxe
business. (5/18/07 James Decl. Ex. 1.)

3. SCO was a leader in UNIX System servers. (5/18/07 JamestHe8)

4. The day after Novell and SCO entered into the APA, a pressseleas issued
entitled “SCO ACQUIRES THE UNIX BUSINESS FROM NOVELL AND LICESES
NETWARE TECHNOLOGY.” (5/18/07 James Decl. Ex. 8.)

5. At the time of the execution of the APA, Novell was a leading nekvay
software company. Because it had developed its flagship netwppkoduct, NetWare, to work
on the UNIX operating system, Novell needed and requestedgheta distribute trivial
portions of the UNIX source code embedded in NetWare. &&8/07 James Decl. Ex. 13 at

226-27.)



6.

Accordingly, with the sole intent of accommodating these requgsitovell, the

parties to the APA agreed that Santa Cruz would license back to Nalethe technology

included in the Assets” transferred by the APA, as well as “all dekeatof the technology

included in the Assets” (collectively, “the Licensed Technologgi)bject to certain broad

limitations. (5/18/07 James Decl. Ex. 1§ 1.6.)

7.

To protect the value to Santa Cruz of the transferred UNIX and UaneVessets,

the APA and TLA each contained a non-compete provision, whexgwell covenanted not to

use the Licensed Technology to compete with SCO’s core opersystgm products. (5/18/07

James Decl. Ex. 18 1.6, Ex. 4 8§ Il.A.(2).)

8.

Section 1.6 of the APA provides in part:

Seller agrees that it shall use the Licensed Technology onlyr(i) fo
internal purposes without restriction or (ii) for resale in bundled or
integrated products sold by Seller which are not directly
competitive with the core products of Buyer and in which the
Licensed Technology does not constitute a primary portion of the
value of the total bundled or integrated product.

(5/18/07 James Decl. Ex. 1 8 1.6.)

9.

The TLA implements the agreement between SCO and Novelfideddn

Section 1.6 of the APA and states, under Section II.A.(2), that N@/permitted to distribute

and sublicense “such Licensed Technology and modificatiomedfé provided that

(i) such technology and modifications may be sublicensed and/or
distributed by NOVELL solely as part of a bundled or integrated
offering (“Composite Offering”); (ii) such Composite Offering
shall not be directly competitive with core application server
offerings of SCO, and (iii) the Licensed Technology shall not
constitute a primary portion of the value of such Composite
Offering.

(5/18/07 James Decl. Ex. 4 § Il.LA.(2).)



10.  The “core products” and “core application server offeringgerenced in the
APA and TLA, respectively, refer to the UNIX and UnixWare ogarg systems owned by
Santa Cruz upon the closing date. Even before acquiring the UNIXeaade, Santa Cruz had
been primarily involved in the business of distributing UNIX in bipéorm, so that with the
acquisition of the UNIX and UnixWare source code and copyrightsUtEX and UnixWare
operating systems undoubtedly represented Santa Cruz’s “cmtaqis.” In addition, as of the
closing date, Santa Cruz had no “application server offering” dtieer UNIX and UnixWare
operating systems. (5/18/07 James Decl. Ex. 13 at 226-27.)

11.  After the execution of the APA, Novell continued its businessevietbping and
marketing its NetWare operating system, as it had contemplated inrgnteto the APA.
(5/18/07 James Decl. Ex. 78 at 59).

The APA and TLA Define the Rights Transferred in a Single Transact

12. The APA and TLA refer to each other as part of the same transaasdollows:

e The APA calls for the execution of “a license agreement” and theg¢nereof
regarding the “Licensed Technology” addressed in the TLA. (&d8ames Decl.
Ex.181.6.)

e The TLA provides that its effective date is “the Closing Date of theeA§sirchase
Agreement.” (5/18/07 James Decl. Ex. 4 at1.)

e The first “Whereas” clause of the TLA provides that “pursuant smAlsset Purchase
Agreement, NOVELL shall be entitled to retain and to exercise, afeeClbsing
Date, certain licenses for Licensed Technology, including relavedmentation and

support.” (5/18/07 James Decl. Ex. 4 at 1.)



intended to implement the directives set forth in Section 1.6 of the
APA in the TLA. | did not possess any contrary intent, and | do
not recall anyone on either side of the contracts saying or
suggesting that anyone possessed any contrary intent.

(5/18/07 James Decl. Ex. 68 1 3.)

17.

Thompson:

This view is similarly confirmed by Novell's signatory to the TLR. Duff

| describe my education, work history, and involvement with the
APA and TLA in my previous Declaration, which | incorporate
and adopt here. In the negotiations and discussions of the APA,
the parties specifically contemplated and discussed the license
agreement that became the TLA. Section 1.6 of the APA reflects
Novell's intent to enter into a license agreement with Santa Cruz
after the execution of the APA in which Novell would obtain a
license to the “Licensed Technology” within the meaning
attributed to that term in the APA.

| recall from the negotiations and discussions of the APA that
Novell wanted to be free of the terms of the license agreement in
the event that Santa Cruz entered into certain types of transactions
with certain large companies in the same market or markets as
Novell within a certain period of time after the closing of the deal.

It is Section 1.6 of the APA that reflects Novell's intent to obtain

an “unlimited” license to the Licensed Technology upon the
occurrence of a Change of Control as described in Section 6.B8(c) o
the APA.

(5/18/07 James Decl. Ex. 69 11 2-3.)

The APA and TLA Non-Compete Provisions Were Intended to Protabi&/of SCO’s

Newly-Acquired Worldwide UNIX Business and Goodwill

18.

SCO and Novell intended the non-compete provisions of the APA BAGd

protect the value of the business SCO obtained from Novell under tAg @PMr. Thompson,

who signed the TLA on behalf of Novell, explained to Alok Mohan, 8a@ruz’s signatory:

...we’re not going to be going into that business of trying to sell a
competitor to UnixWare. That is not our business. That is not our



intent. We are selling the business not for the purpose of going
into competition with them. We are selling them the business so
they can go take that business and make it grow.

So it just didn’'t make sense for Novell, and we in the
negotiations assured —and I think this is the part that | have fairly
clear recollection of, that we assured Alok and his team that it is
not Novell's intent to simply come in after the fact and jump back
on top of this market on top of you. So that’s the way | would get

to the question of noncompetition. It was really that it was an
assurance that we gave them that wasn’t our intent to simply jump

back on top of them.

.... SCO was saying, well, okay. We’ll give you the license, but
there are some restrictions. And those restrictions seemed
reasonable at the time, and we agreed to them.

(5/18/07 James Decl. Ex. 11 at 94-95.)

19. Novell’'s CEO at the time of the execution of the APA and TLA cangd this
intent, testifying that it was his “understanding was that we would not gotire UNIX business
and compete with SCO.” (5/18/07 James Decl. Ex. 7 at 118.) Herooed that as long as
Novell “didn’t go into the UNIX business,” Novell “could compete wi8CO.” (Id) Mr.
Frankenberg testified that “my recollection is that SCO was vengemed about Novell
entering — being able to enter the business and compete with SCO using&vbat out of the
license and also being able at some point in the future to sell thalhép people to compete with
them. And we said, no, that is not our intent. We’re not going tohdd.” (Id.at 174.)

20. In his deposition, Mr. Frankenberg admitted that Novell bredthe TLA by
distributing SUSE Linux:

Q. (By Mr. Singer) With respect to the noncompete provision
which you were asked about, and | think the question was stated in

terms of Novell not going into the UNIX business, so | want to
make clear in your understanding in distributing Linux, is Novell



or its subsidiaries going into the UNIX business in violation of
those divisions [sic]?

MR. JACOBS: Obijection, calls for a legal conclusion.

A. I'm not a lawyer, but yes.

MR. JACOBS: Now, you said in response to Mr. Singer’s
question that you thought that Novell was in violation of the TLA
by distributing Linux. What did you base that on?

A. I remember that provision very well because it was a

significant concession to SCO to allay their concern about us
coming back around and competing with them in the

marketplace. And we had no intention of being in the UNIX
business or businesses directly in competition with SCO, and that’s
what — — we memorialized that in that agreement.

Q. And you believe that Linux competes with SCO?

A. It would certainly — —it certainly did compete with SCO’s
products, yes.

Q. But he asked about present day. Do you believe that Linux
competes with SCO today? If you have no opinion on that,
fine. I'm just trying to clarify your answers to his questions.

A. Yes, it does, because SCO still sells UNIX-based software.
Q. And the mere fact that Novell distributes Linux, that’s all — —
and that Linux compete with UNIX, that’s all you need to know to

know that you’re in violation of the TLA?

A. Yes.

(5/18/07 James Decl. Ex. 7 at 157-58, 170-71; seeidlsd 56-57 and 116-19.)

21.  The absence of any express geographic limitation in the ARéctsfthe parties
intent and the realities of the business at issue — namely, that ttseasalenarketing of the

operating systems at issue occurred on a worldwide basis. IfINegee permitted to sell or



market an operating system in violation of the terms of the licenseatistrwhere Santa Cruz
was to be selling and operating the UNIX and UnixWare operatinggesys— that is, throughout
the world — Novell's conduct would threaten to undercut Novell’s satb® UNIX and
UnixWare businesses to Santa Cruz. (588/07 James Decl. Ex. 68 {1 4; Ex. 69 1 4.)

22. Because Novell's use of the UNIX or UnixWare technology tramsfl to SCO in
competition with SCO would have threatened SCO’s market for adgets, SCO would not
have agreed to license such technology to Novell without a promise Kovell that it would
not use such technology in competition with SCQ._(SH8/07 James Decl. Ex. 13 at 226-27,
Ex. 7 at 56-57.)

23.  The APA expressly acknowledges “the intent of parties herataathof the
Business and all of Seller’s backlog, if any, relating to the Busitiestransferred to Buyer.”
(5/18/07 James Decl. Ex. 1 8 1.3(a)(i).) This “Business” was eeifis “the business of
developing a line of software products currently known as Unix anxWare, the sale of
binary and source code licenses to various versions of Unix andAlare, the support of such
products and the sale of other products which are directly related to ddikaixWare.” (Id,
Recital A.)

24.  The APA further states that the parties intended for Noveklicasid for Santa
Cruz to acquire “all of Seller’s right, title and interest in and to #issets and properties of Seller
relating to the Business” identified on Schedule 1.1(a), excluttiegExcluded Assets in
Schedule 1.1(b). (5/18/07 James Decl. Ex. 1 Schedule 1.1(ag)féning description of the
Assets transferred in Schedule 1.1(a), in turn, is extremely broad

All rights and ownership of UNIX and UnixWare, including but

not limited to all versions of UNIX and UnixWare and all copies of

10



UNIX and UnixWare (including revisions and updates in process),
and all technical, design, development, installation, operatidn an
maintenance information concerning UNIX and UnixWare,
including source code, source documentation, source listindjs an
annotations, appropriate engineering notebooks, test data and test
results, as well as all reference manuals and support materials
normally distributed by Seller to end-users and potential erdsus

in connection with the distribution of UNIX and UnixWare, such
assets to include without limitation the following...

(5/18/07 James Decl. Ex. 1 Schedule 1.1(a) § 1.)

25.

Goodwill is not listed among the “Excluded Assets” in Scheduléb) of the

APA. (5/18/07 James Decl. Ex. 1 Schedule 1.1(b).)

26.

The broad transfer of “[a]ll rights and ownership of UNIX andix}Vare”

included the goodwill Novell had developed in its UNIX and UnixWarsibess, as confirmed

in a letter dated November 16, 1995, from SCQO’s auditor Peat M&ri®, who wrote:

Other property being sold includes business documentation such as
customer lists, copies of contracts and agreements, employee lists
and contracts, human resource materials, operating procedures
manuals, accounting records, training materials, marketing
materials and collateral, claims against third parties, and other
items. The sale includes goodwill, trade names, and other
intangibles

(5/18/07 James Decl. Ex. 70 at SCO1230550 (emphasis added).)

27.

The APA further states as follows:

In the event that any provision of this Agreement or the application
thereof, becomes or is declared by a court of competent
jurisdiction to be illegal, void, or unenforceable, the remainder of
this Agreement will continue in full force and effect and the
application of such provision to other persons or circumstances
will be interpreted so as reasonably to effect the intent of the
parties hereto. The parties further agree to replace such void or
unenforceable provision of this Agreement with a valid and
enforceable provision that will achieve, to the extent possible, the

11



Novell went into direct competition with SCO only after IBM furnishBlovell $50
million to acquire SUSE and become a distributor of SUSE Linux, waratisputedly competes
with SCQO’s core products. The APA and TLA non-competes havienpact at all on Novell’s
traditional business.

On this second, independently sufficient basis, Novell’s reliamcgsation 16600 is no
basis for the summary judgment Novell seeks.

D. Novell's Sale of Goodwill Under the APA and the Nature of the
) o | | i bleea

The license restrictions at issue here also satisfy one of the stagxogptions to section
16600. Section 16601 of the California Business and Professiods @rovides in relevant part:

Any person who sells the goodwill of a business . . . or any owner
of a business entity that sells . . . all or substantially all of the
operating assets of a division . . . of the business entity together
with the goodwill of that division . . . may agree with the buyer to
refrain from carrying on a similar business within a specified
geographic area in which the business so sold, or that of the
business entity [or] division . . . has been carried on, so long as the
buyer . . . carries on a like business therein.

Ca. Bus. & Prof. 8 16601. For purposes of the section, “businggy’enclude “any owner of
capital stock, in the case of a business entity that is a corporatidn.”

The California courts have repeatedly acknowledged the fundateature of the
“goodwill” exception to section 16600:

Section 16601’s exception serves an important commercial
purpose by protecting the value of the business acquired by the
buyer. In the case of the sale of the good will of a business it is
unfair for the seller to engage in competition which diminishes the
value of the asset he sold. Thus, the thrust of section 16601 is to
permit the purchaser of a business to protect himself or itself
against competition from the seller which competition would have
the effect of reducing the value of the property right that was
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acquired. One of the primary goals of section 16601 is to protect

the buyer’s interest in preserving the good will of the acquired

corporation.
Strateqix, Ltd. v. Infocrossing W., Inc142 Cal. App. 4th 1068, 1073 (2006) (citations,
quotations, brackets, and ellipsis omitted) (citing cases).

Novell briefly argues otherwise (at 31), but the record andg@dent make clear that

Novell sold the goodwill in the UNIX and UnixWare businesses undeAtRA. At the very
least, there are factual issues as to whether the goodwill was sold. iAgianmatter, “Where a
covenant not to compete is executed as an adjunct of sale of a busieess an inference that
the business had a ‘goodwill’ and that it was transferred.” Moapygindus., Inc. v. Sar Indus.,
Inc.,, 64 Cal. App. 3d 692, 701 (1977) (citation omitted); accHatrison v. Cook213 Cal. App.

2d 527, 530 (1963) (citing cases); Handyspot Co. of N. Cal. edgileisen128 Cal. App. 2d

191, 195 (1954) (same). On the basis of this inference alone, vondxevell’'s motion all
inferences must be drawn in SCO'’s favor, Novell’s argument ttditinot sell goodwill under
the APA fails.

In addition, both the language of the APA and the relevant extrinsteage confirm
that Novell did sell such goodwill. The APA expressly acknowleddbe fntent of parties
hereto that all of the Business and all of Seller’s backlog, if aekating to the Business be
transferred to Buyer.” (APA § 1.3(a)(i).) The “Business” isidefl as “the business of
developing a line of software products currently known as Unix ankWare, the sale of
binary and source code licenses to various versions of Unix andWArk, the support of such
products and the sale of other products which are directly related todswixJnixWare.” (Id,

Recital A.) The parties intended for Novell to sell and for SantazGo acquire “all of Seller’s
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right, title and interest in and to the assets and properties of $el#&mng to the Business”
identified on Schedule 1.1(a), excluding the “Excluded Assets indidbd..1(b). (Id§81.1(a).)
The opening description of the Assets transferred in Schedula)lid¢urn, is extremely broad:

All rights and ownership of UNIX and UnixWare, including but

not limited to all versions of UNIX and UnixWare and all copies of
UNIX and UnixWare (including revisions and updates in process),
and all technical, design, development, installation, operatidn an
maintenance information concerning UNIX and UnixWare,

including source code, source documentation, source listings and
annotations, appropriate engineering notebooks, test data and test
results, as well as all reference manuals and support materials
normally distributed by Seller to end-users and potential erdsus

in connection with the distribution of UNIX and UnixWare, such
assets to include without limitation the following:

(APA, Schedule 1.1(a) 8 I.) The reference to “all rights and awhig of UNIX and UnixWare”
could not be broader, and the reference to what such assets wotllsb&nwithout limitation”
cannot reasonably be read to limit the assets to those specificaftyrfein the language of the
Schedule following the extremely broad opening paragraph.

The appropriate question therefore is not whether Schedula)kays “goodwill” — the
opening provision could not have been written more broadly — buérathether Schedule
1.1(b) identifies “goodwill” as an excluded asset. It does not. Ifdlveere any doubt, in
analyzing and summarizing the transaction in a letter dated Noweheéha 995, SCO’s auditor
Peat Marwick LLP stated:

Other property being sold includes business documentation such as
customer lists, copies of contracts and agreements, employee lists
and contracts, human resource materials, operating procedures
manuals, accounting records, training materials, marketing
materials and collateral, claims against third parties, and other

items. _The sale includes goodwill, trade names, and other
intangibles
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(5/18/07 James Decl. Ex. 70 at SC0O1230550) (emphasis addeu).jecord thus defeats
Novell's contention that goodwill was not transferred, and afrse precludes any finding in
Novell's favor on that issue as a matter of [&w.

With respect to the next part of section 16601, in turn, the permessgaographic
scope” of a noncompetition covenant is “the area where the solgaoyncarried on business.”
Strateqgix 142 Cal. App. 4th at 1073 (citing cases). The permissible areered by the
covenant need not be synonymous with the area in which the seltgreshjgoodwill.”
Monogram 64 Cal. App. 3d at 701-02. The territory can be “co-extensive thighentire area in
which the parties conducted all phases of their business inclydodyction, promotional and
marketing activities as well as sales.” Monogra&¥ Cal. App. 3d at 702 (enforcing agreement
not to compete in the United States, Puerto Rico, the Virgin Island€amada); see also

Kaplan v. Nalpak Corp.158 Cal. App. 2d 197, 200-01 (1958) (recognizing that the aréesav

the corporation’s business “has been carried on” under seddied1l‘are not necessarily limited

® Thus, unlike Hill Medical Corp. v. Wycoff86 Cal. App. 4th 895 (2001), which Novell cites (at 28-31)
in its discussion of the goodwill exception found in secti@601, the APA and the circumstances
surrounding this transaction clearly contemplated thesfier of goodwill. In_Hill because the “amended
and restated employment agreement” and “stock redempgi@ement” between Hill Medical and Dr.
Wycoff did not specifically address payment for goodwithdebecause the actual repurchase price of
Hill's shares was far below fair market value, the court Halt the non-compete agreement was invalid
and was not covered by the exception found in § 16601. iGexd 906-07. However, the court
emphasized that the full set of circumstances surroundtranaaction must be evaluated. In discussing
situations where sellers transfer corporate shares, ¢ otes:

We can foresee situations in which the parties have notatkolca
specific portion of the purchase price to goodwill, and Y&t parties
recognized that goodwill was part and parcel of the transaatvolving
a substantial corporate interest. . . . In such situatidrestransaction
would meet the requirements of section 16601. In analyzinhgther
parties had intended goodwill to be a part of the considemnati the sale
of stock, all aspects of the sales arrangement should beatedl For
example, the entire structure of the transaction, inclyidire sales price,
might suggest that it can be said that goodwill had transéerr

Id. at 904.
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respect to the supposed illegality of the relevant provisions of th& @l TLA with respect to
SuSE Linux is premature and improper.

CONCLUSION

SCO respectfully submits, for the foregoing reasons, that thetGhauld deny Novell's
Motion for Partial Summary Judgment on SCO’s Non-Competen€iailts Second Claim for

Breach of Contract and Fifth Claim for Unfair Competition.

DATED this 18th day of May, 2007.

HATCH, JAMES & DODGE, P.C.
Brent O. Hatch
Mark F. James

BOIES, SCHILLER & FLEXNER LLP
David Boies

Robert Silver

Stuart H. Singer

Stephen N. Zack

Edward Normand
DORSEY & WHITNEY LLP
Devan V. Padmanabhan

Counsel for The SCO Group, Inc.

By: /sl Edward Normand
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Case 2:04-cv-00139-DAK-BCW  Document 260-6  Filed 04/09/2007 Page 23 of 52
EXECUTION COPY

TECHNOLOGY LICENSE AGREEMENT

This Agreement is made between Novell. Inc. (“NOVELL”), a Delaware corporation, and The
Santa Cruz Operation, Inc. (“SCO”), a California corporation. The effective date of this

Agreement shall be the Closing Date of the Asset Purchase Agreement.

WHEREAS, pursuant to the Asset Purchase Agreement, NOVELL shall be entitled to retain and
to exercise, after the Closing Date, certain licenses for Licensed Technology, including related

documentation and support.

NOW, THEREFORE, for mutual consideration, the adequacy and sufficiency of which are

acknowledged, the parties agrees as follows.
D IT

For purposes of this Agreement:

“Asset Purchase Agreement” means the September 19, 1995 Asset Purchase Agreement between
NOVELL and SCO, as amended by Amendment No. 1 to the Asset Purchase Agreement dated as
of December 6, 1995.

“Assigned Vendor Agreement” means an agreement (i) originally entered into by NOVELL, ora
predecessor in interest of NOVELL, for the acquisition of software to be incorporated into or
bundled with Licensed Technology, and (ii) imposing payment obligations on NOVELL that

were assumed bv SCO under the Asset Purchase Agreement.

NOVELL-SCO -Proprietarv (Restricted)
Not for disclosure to third parties
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EXECUTION COPY

The terms “Assets’ “Change of Control”, “Closing Date”, “Licensed Technology” and
“Transitional Contracts” shall have the respective meanings attributed to such terms in the Asset

Purchase Agreement.

NOVELL’S RETAINED LICENSES

A. Effective upon the Closing Date and in connection with the transfer of the Assets
by NOVELL to SCO pursuant to the Asset Purchase Agreement, NOVELL hereby
retains, with the consent of SCO and, shall have a non-exclusive, non-terminable, world-

wide, fee-free license to

(1) use, reproduce and modify, and authorize its customers to use, reproduce and modify,
Licensed Technology (including related documentation) in their respective internal

business operations; and

(2) subject to paragraphs B and C of this Section II, to sublicense and distribute, and
authorize its customers to sublicense and distribute, such Licensed Technology and
modifications thereof, in source and binary form; provided, however, that (i) such
technology and modifications may be sublicensed and/or distributed by NOVELL solely
as part of a bundled or integrated offering (“Composite Offering™); (ii) such Composite
Offering shall not be directly competitive with core application server offerings of SCO,
and (iii) the Licensed Technology shall not constitute a primary portion of the value of
such Composite Offering. SCO understands and acknowledges that such restrictions on
sublicensing and/or distribution shall not affect any rights specifically retained by
NOVELL under the Asset Purchase Agreement. including but not limited to rights under

Transitional Contracts.

B. In the event of a Change of Control of SCO. and commencing with the effective

date of such Change of Control. the proviso in subparagraph IIA(2) setting torth

NOVELL-SCO -Proprietary (Restricted)
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restrictions on the sublicense and/or distribution of Licensed Technology and

modifications thereof shall cease to exist.

C. In the event of a Change of Control of NOVELL. and commencing with the
effective date of such Change of Control, the term “Composite Offering” in the proviso
of subparagraph [IA(2) above shall be restricted to bundled and integrated offerings of
NOVELL or its customers, as the case may be, that have been developed or substantially

developed as of the effective date of such Change of Control.

II OWNERS
As between NOVELL and SCO:
(D) Ownership of Licensed Technology shall reside in SCO.
. (2) Ownership of any modifications made to Licensed Technology pursuant to the
licenses specified in Section II above shall reside in NOVELL.
IV. REIMBURSEMENT TO SCO FOR CERTAIN PAYMENT OBLIGATIONS

In the event that the exercise of any of NOVELL'’s licenses specified in Section II above results

in an obligation on the part of SCO to remit any payment to a third party under an Assigned

Vendor Agreement, NOVELL shall reimburse SCO for the amount of any such payment remitted

by SCO to such third party.

V.

SUPPORT

NOVELL-SCO -Proprietary (Restricted)
Not for disclosure to third parties
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With respect to any version or load of the “Eiger” product forming part of the Licensed
Technology, SCO shall provide to NOVELL a reasonable degree of support to assist NOVELL’s

licensing activities pursuant to Section II above.

VL DISCLAIMER OF WARRANTY

THE PARTIES AGREE THAT LICENSED TECHNOLOGY IS PROVIDED “AS 1S”. ANY
AND ALL WARRANTIES OF ANY KIND WHATSOEVER WITH RESPECT TO
LICENSED TECHNOLOGY, INCLUDING THE IMPLIED WARRANTIES OF
MERCHANTABILITY AND/OR FITNESS FOR A PARTICULAR PURPOSE, AND
WARRANTIES AGAINST INFRINGEMENT OF ANY THIRD PARTY PROPRIETARY
RIGHT, ARE EXPRESSLY DISCLAIMED AND EXCLUDED.

VIL __ASSIGNMENT

A. Neither party hereto may assign this Agreement or any of its rights hereunder to
any other person or entity without the prior written consent of the other party; provided,
however, that either party may assign its rights and delegate its obligations under this
Agreement to its corporate parent, another subsidiary of such parent, or a third party
transferee of substantially the entire portion of such party’s business to which this

agreement relates.

B. Subject to Paragraph A of this Section, this Agreement shall be binding upon and
shall inure to the benefit of the successors and permitted assigns of NOVELL and SCO

and is not intended to confer upon any other person any rights or remedies hereunder.

VII. ENTIRE AGREEMENT

NOVELL-SCO -Proprietary (Restricted)
Not for disclosure to third parties
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This Agreement and the Asset Purchase Agreement constitute the entire understanding between
the parties with respect to its subject matter, and supersede all prior understandings, both written

and oral, between them relating to such subject matter.

IX. NO WAIVER

No waiver, modification or amendment of any provision of this Agreement shall be effective

unless made in writing and signed by duly authorized representatives of both parties.

X GOVERNING LAW

This Agreement shall be governed by, and construed in accordance with, the substantive laws of

California.

IN WITNESS WHEREOF, the parties have executed this Agreement through their auiy

authorized representatives on the respective dates indicated below.

THE SANTA CRUZ OPERATION, INC.

e

Nv‘-

Printed Name: _ Alok Mdhan

Tite: Sener \nee PVCS\A&A'} - Cor?a'a\: DMa"' Title: _Chef  Enecndive QP90 cer |

Date: Vecembe” (J?) 1995 Date: _Decernbpec (o, 1994~

NOVELL-SCO -Proprietary (Restricted)
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&) N N AG

This Agreement is effective amoag The Santa Cruz Operation. Inc ("SCO™), 2 California
corporation; Novell, Inc. ("NOVELL". a Delaware corporation; and X/Open Comgany, Limited
{X/OPEN™), 2 UK corporation, The effective date of this Agreement is the [atest of the dotes of
execution by the respective parues.

WHEREAS, NOVELL and 5C0 sntered into o September 19, 1995 Purchase Agreement, o$
umended ("APAT). pursuant 1o which NOVELL agreed 10 convey its entire rght, ttde and
interest in and to the UNELX trademark to SCO. subject to dehis and obligetions established in &
May 14, 1994 NOVELL-X/OPEN Trademuck Relicensing Agreement, us amended (1994
Agreement™) with the excepdan OF nonsassianable sgreements arkl any cormpensation received by
NOVELL from X/QPEN pursuant (o te 1994 Agreement; and

WHEREAS, pursuani 10 the 1994 Agreement, X/OPEN is entitied 1o receive, subject 10 certaln
conditions ndt relevant here, full owriership of the UNIX trademark a8 of May 14,1997, and

- .
WHEREAS, X/OPEN and SCO desire 1o provide foc the seeeleration of the vesting of titie in

KOPEN o the UNTX wodemark, and the sssignmept 10 SCO of NOVELL's rights under the
1994 Arveement, under the following terms and conditions,

NOW, THEREFORE. for appropriste consideration, the adequacy and suffiviency of which are
acknowledged, the porties agree 23 follows:

1 AL the request of X/OPEN, NOVELL shall, as soon as passibie afler the date of
execution of this Agreemenl, cXcoute appropriste assignment dacument(s), © be
prepared by XVOPEN, formally transterving to X/0OPEN the Jegal title lo the UNIX
wragemrk,  As among NOVELL, SCO ad XOPEN, and notwjthstanding any prior
understandings 1o the conurary, NOYELL shall for this purpose be considered the ownet
of legal titke to the UNIX trodemark and shall execute such assignmers document(s) as
assigoor, SCO agrees that notwithstanding the fact that NOVELL will be executing such
Assighment dovumen(s) after the Clusing Date established by the AR A, suth assignmens
by NOVELL shall not be considered a breach of NOVELL's obligations udler the APA.
X/OPEN scknowledaes and confirms that, as of the date of execution Of such assignment
documient(s) (“Assignaent Date™) it will be solely responsible for i expenses and fees
incident W the protectipn snd enfurcement of the UNIX mark, including but not limited
10 expenses of seeking, obtaining and praserving regisuation of same, and the expeuses
of wansterring existing vegistrations into the name of XVOPEN: provided, however, thiat
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with respect 10 any document that is required to be exceuted by SCO 0 perfecy

XIOPEN's title w0 such mark ofier such assignment. SCO shall execut such Jocumeant
without cost t XJOPEN.

bl

This Agreemem supersedes all prior sgreements, arrngements and undemx:z;dings
anong thc_nm!fm amd, (ogether with any relevant poaions of the (993 Agreement that
are nn( locousisten with t;his Agrzenieat. onnsiitvie e gutise undersidnding among e
parties reldng 10 e subfect matter of this Agrzement, No addition 10 or ‘modifieotion
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of any peovision of this Agreement shall be binging on the puties unl2ss mude by a
wrilten instrument gigned by 8 duly authorized cepresentative of esch of e pasties.

IN WITNESS WHEREOF. the parties have exccuted the Agreement twough their duly
suthorized representatives on the respective dates indictted below,

THE SANTA CRUZ OPERA'ﬁON. INC. X/OPEN COMPANY, LIMITED
By: qu\ldj’ By: M—lv-——’
Printed Name: \.‘ OANLS P \/J 1 ( t Printcd Name: &3‘5& Rowmed

TiveY P 8(45‘9»255‘; tbve}afmu?l” Tite: _(engear. Cosmar,
Dare: Sﬁ?‘{‘c‘“&‘" q Y Hc“' Diate: S Ay 2.

Printed Name: __ Nawdid B BradEaxd

Tide: __8r., Vige Prggigl_gpjs snd General Coungel

Dote; _Auguse 23, 1996
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